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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal-under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Triburial, Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which srall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & intergsider anded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty .g’g@gﬁa‘ﬁg%ﬁ;@op
where the amount of service tax & interest demanded & penalty lev}ed-‘g,s"“" ‘:(:)“![L',"g"“tﬁ%f‘ﬁi\‘-ty
Lakhs rupees, in the form of crossed bank draft in favour of the Ass;s’g%n}t Ré;g’igf?ar c{’f;the
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall

be a_r;conjpanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
[/Asstt. Commissioner of Superintendent of Central Excise & Service Tax (010) to apply to

the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-1 in terms of the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:
() amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
@iy ~ amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the/'llﬁi(g;urgaxl\qiw
payment of 10% of the duty demanded where duty or duty and penalty ar’g’n‘fgjs-puféz?e;\
V4 \;\3:“9 6‘7("?
5o NG

3

penalty, where penalty alone is in dispute. HES

o
3

I<
B

3 ELYOE




O

O

£ R U V2(ST)152/A-11/2015-16

ORDER IN APPEAL

M/s. Swastik Construction, 291, New cloth Market, O/s Raipur Gate,
Ahmedabad (hereinafter referred to as ‘appellants’) have filed the present appeals
against the Order-in-Original number SD-05/12/DKJ/AC/2015-16 dated 30.11.2015
(hereinafter referred to as ‘impugned orders’) passed by the Asst. Commissioner,
Service Tax, Div-V, APM Mall, Ahmedabad (hereinafter referred to as ‘adjudicating
authority’);

2. The facts of the case, in brief, are that the appellants were engaged in
providing taxable service under the category of ‘Construction Service other than
Residential Complex/ including Commercial/ Industrial Building of civil structure’
and holding Service Tax registration number ADQP J4145G ST002. During the
course of audit of the records for period 2008-09 to 2010-11, it was noticed that
they had rendered construction service to Shree Nilaben Manubhai Padaliya
Pharmacy College, Navapura, Ahmedabad (hereinafter referred to as ‘college’)
working under Shree Shaurashtra Patel Sewa Samaj Trust, Ahmedabad(hereinafter
referred to. as ‘Trust) but had not paid service tax of Rs. 4,00,687/-. Appellant
contended that service was rendered to Pharmacy College run by Trust, Ahmedabad
(i.e. charitable institution). Since No document to substantiate that said trust is
undertaking non- commercial activity, service was considered to be given to a
commercial concern. Appellant was denied benefit of CBEC circular No. 80/10/04-
ST dated 17.09.2004. Therefore Show cause notice dated 10.10.2013 demanding

Rs. 4,00,687/—, was issued invoking extended period.

3. Adjudicating Authority, relying on D.O.F.No.v 334/1/2010-TRU dated 26.02.2010,
held the activity of said college as commercial activity as the college was collecting
fees of Rs. 59,000/- from students. Impugned OIO confirmed demand under
section 73(1) of FA 94 along with interest under Section 75 and also imposed

penalty under Section 76 and 77(2).

4, Being aggrieved with the impugned order, the appellants preferred an appeal
on 16.02.2016 wherein it is contended that-

I. Service receiver (;ollege) is registered with the Income Tax under Section
12A(a) of the Income Tax Act, 1961 as charitable trust and therefore service
provided to a charitable institute meant for non-commercial in nature would
not be liable to service tax.

II. Constructed building is used for education purpose and the object of use of
building is not for commercial purpose. So long as the purpose does not

involve the carrying on any activity for profit, even though so%é%&ﬁgb%c}
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charged, the service can not be charged as the dictionary ngpeam"rkg%

vcommerce” is to do trading for motive of profit.
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II.  Any surplus amount left after having adjusted the expenses from fees
charged would be used for object the trust for which it is incorporated.
Surplus money is not distributed to members.

IV.  Extended period can not be invoked as service tax returns are filled regularly
and moreover there is no suppression of facts with intention to evade tax.
Appellant was under bonafide impression that they are not liable to pay tax
in terms of service tax of Circular No. 80/10/2004-ST. Duty, Penalty and

Interest is required to be set aside.

5. Personal hearing in the case was granted on 17.08.2016. Shri Amit Loddha,
Advocate appeared before and reiterated the grounds of appeal. He showed the
Income Tax Office letter dated 21.04.1976 and 13.04.2007 issued under Section
12A (a) of Income Tax Act, 1961 to substantiate that the recipient of service is
undertaking charity work i.e. non- commercial activity. He requested to for 7 days
to submit other document to show that they are charitable organization. Vide
additional submission dated 26.08.2016 appellant submitted certificate of
registration No. A-2307 -Amdavad dated 30.10.1969 issued in favor of Shrée
Saurashtra Patel Seva Samaj by Deputy Charity Commissioner, Ahmedabad.

Moreover he submitted constitution of Trust to substantiate that motive is charity.
DISCUSSION AND FINDING

6. I have carefully gone through the facts of the case on records, grounds of
appeal in the Appeal Memorandum and oral submissions made by the appellants at
the time of personal hearing. Moot question to be decided is whether or not , the
-reci-pient of service i.e. said trust is undertaking non-commercial activity and

further whether or not college is providing taxable service.

7. For College, the recipient of “construction service”, to be out of ambit of service
tax in category of "Commercial Training and Coaching Service” as a service provider
both the following two conditions should be satisfied simultaneously-

a. Institution (college) should have non-commercial nature and

b. Institution (college) should award education recognized by Government.
However, Appellant, as a provider of “construction service”, to be out ambit of
service tax in category of “Construction Service” as a service provider only one
* condition i.e. condition (a) above, that Institution (college) should have non-

commercial nature to be satisfied.

8. I find from para 3 of show cause that appellant was called upon to show that
above condition (a) is satisfied i.e. college is non-commercial concern to be out of
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construction service provided to college by appellant is taxable. I find that

~ impugned OIO has travelled beyond show cause notice.

9. Now since documents of Trust, recipient of service, to substantiate above

condition (a) are submitted, I take up the documents for scrutiny.A I have per>used

certificate of registration dated 30..10.1969 issued by The  Deputy charity
commissioner , constitution of trust and Income Tax Office letter dated 21.04.1976

and 13.04.2007 issued under Section 12A (a) of Income Tax Act , 1961 issued to,
the recipient of service Shree Saurashtra Patel Seva Samaj. Even, para 2 of the

SCN also recognizes that Shree Saurashtra Patel Seva Samaj , Ahmedabad is

acharitable trust. It is a established fact that charitable trust are non profitable

organization. I find that Institution is working in non-commercial nature. Condition -
(a) above is satisfied; therefore service rendered to college is non-taxable in terms

of CBEC circular No. 80/10/04-ST dated 17.09.2004.

10. It was not a tall required to look in to the nature of service provided by

college as to whether it is taxable or non-taxable as it does not alter the status of

éollege‘ as non-commercial entity and resultantly it also does not alter the non-

taxability of service rendered to college by appellant. It seems that adjudicating

authoriAty has misinterpreted the para 6.2 of D.O. dated 26.02.2010 to prove that

recipient of service i.e. college is commercial concern providing taxable service

under category of “Commercial Training and Coaching Seryice”. 1 find that this
conclusion is also wrong as para 6.2 is that the any TRAINING such as

management, marketing, engineering etc. and COACHING such as coaching for.
examinations (not the Government recognized EDUCATION) even if imparted by

non-commercial concern (trust) is taxable. I find that Government recognized

EDUCATION imparted by the Trust/ College i.e non- commercial concern is non

taxable as per para 6.1 of D.O. dated 26.02.2010.

11, In view of above I set aside the impugned OIO and appeal filed by the

(U&kégHANKER) h

COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

appellants is allowed.

ATTESTED

| PATEL)
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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To,

M/s. Swastik Construction,
291, New cloth Market,
O/s Raipur Gate,
Ahmedabad

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax, Ahmedabad.
3) The Additional Commissioner, Service Tax, Ahmedabad
4) The Dy./Asst. Commissioner, Service Tax, Div-V, APM mall, Ahmedabad. Q
5) The Asst. Commissioner(System), C.Ex. Hg, Ahmedabad-I.
Guard File. '

P.A. File.




